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I. Introduction
Mass and gross violations of human rights have been common in the Americas.
Rebellion against poverty, the inability of some political systems to allow peaceful
change, and the influence of anti-democratic ideologies have resulted in widespread
repression.1 As constitutional governments collapse and politics are militarized,
adequate protection of human rights by domestic law becomes illusory. The
international law of human rights, by creating norms and procedures beyond the
domestic realm offers, or should offer, an additional "layer" of legal protection.'
International law is a weak instrument in a system in which state sovereignty
remains a strong foundation. However, for those who wish to promote human
rights, rather than stress the shortcomings of international law, it seems more
constructive to discuss how to improve international protection: how to bring to
bear effectively the norms and procedures of international law designed to protect
individuals and peoples from human rights violations by their governments.3
This paper will examine the Inter-American regional system of protection of
human rights, first outlining its main features, and then assessing its contribution.
Finally, it will conclude with proposals directed toward strengthening the protection the system currently provides.

I Tom J. Farer, The Grand Strategy of the United States in Latin America, New
Brunswick, New Jersey 1988, 32-43.
2 For an historical appraisal and summary of the most important instruments, norms and
procedures developed, see, Louis Henkin / Richard C. Pugh / OscarSchachter / Hans Smit
(eds.), International Law: Cases and Materials, 2d. ed. St. Paul, Minnesota 1987, 980-1039.
1 Anyone who has been involved with the international protection of human rights
understands that even in the absence of a well developed international system, its impact is
felt by both victims and oppressors. Even low level scrutiny is significant in that the
oppressed know that they are not forgotten, while oppressors resent being watched. See,
TomJ. Farer,The United Nations and Human Rights: More than a Whimper, Less than a
Roar, in: Human Rights Quarterly (H.R.Q.) 9 (1987), 550-585 (581).
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II. Outline of the System
The regional protection of human rights developed through a complex and not
yet finalized process 4 that is best understood by identifying: 1) its underlying
tensions; and 2) the political forces that shaped it.
1. Tensions
Three pairs of tensions are relevant for an historical understanding of the system:
a) whether municipal law or international law should be preponderant in the
regional protection of human rights; b) whether human rights obligations are moral
or legal; and c) whether political, judicial or semi-judicial supervision would best
guarantee compliance.
a) Municipal or International Protection
Since their independence, the nations in the Western Hemisphere have adhered
to the idea that the "new world" required the recognition of certain special rights
and freedoms for its inhabitants.'
However, it was not until after World War II that a regional system of human
rights began to develop. In 1948, in Bogota, Colombia, the member States of the
Organization of American States (OAS)6 adopted the American Declaration on
Rights and Duties of Man. 7 The American Declaration lists civil, political, economic, social, and cultural rights of all individuals and identifies their duties
towards the community.'
4 See, Cecilia Medina Quiroga, The Battle of Human Rights: Gross, Systematic Violations and the Inter-American System, Utrecht 1988, 89-92.
' For example, in both North America and Latin America, the fundamental idea of a right
to self-determination led to rebellion against, and abolition of, nobility and monarchy.
Further, the Latin America countries adhered early on to the principle of non-discrimination, granting the same rights and duties to both foreigners and nationals. See, Thomas
Buergenthal / Robert Norris / Dinah Shelton (eds.), Protecting Human Rights in the Americas: Selected Problems, 2d ed., Kehl/Strasbourg/Arlington 1986, 2, 3.
6 Charterof the OrganizationofAmerican States, April 30, 1948, 2 U.S.T. 2416, T.I.A.S.
No. 2361, 119 U.N.T.S. 3, protocol of Amend. 23 Feb., 1967,21 U.S.T. 607, T.I.A.S. No.
6847.
' American Declarationon Rights and DutiesofMan, adopted by the Ninth International
Conference of Amercan States, Bogota, Colombia 1948, in: Inter-American Commission on
Human Rights (IACHR), Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser. L.V./11.71, Doc. 6 rev. 1, 23 September 1987.
8 See, American Declaration(note 7) Articles I to XXVII. Some of the rights included are
the right to life, to liberty, to security of person, to due process of law, to equality, to
privacy, to health and property and freedom of religion and of assembly. Among the duties
are the duty to parents, to children, to society, to serve the community, to work, and to
receive instruction.

Claudio Grossman

Although the American Declaration was adopted as a standard of achievement,
its importance deerives from the fact that it incorporated into the realm of international relations, expectations of "civilized" behavior by the OAS member States.
Prior to the American Declaration, the treatment of nationals by their States was
only a municipal matter.9
This process of "internationalization" of human rights took a major step with
the change in nature of the American Declaration from a standard of achievement
to a legal obligation. 0 That change was achieved through a process that included
the creation in 1959 of the Inter-American Commission on Human Rights, to
further respect for the human rights set forth in the Declaration." The most
dramatic internationalization of human rights came about, however, with the
adoption of the American Convention on Human Rights in 1969, in San Jose,
Costa Rica. 2
The Convention became the standard of international review for the OAS States
that ratified it, while the American Declaration remains the valid standard to
measure behavior of the other OAS members. 3
b) Moral or Legal Obligation
The movement from "moral" to "legal" human rights obligations in the regional
realm took basically two forms: conferring "legal" value to the American Declaration and adopting a specific human rights treaty, the American Convention on
Human Rights.
9 On the status of the individual in international law, see, Rosalyn Higgins, Conceptual

Thinking About the Individual in International Law, in: Richard Falk IFriedrichKratochwil/Saul H. Mendlovitz (eds.), International Law: A Contemporary Perspective, Boulder,
Colorado/London 1985, 476.
10 See, infra, at pp. 268-271.
" Res. VIII, OASOR Ministers of Foreign Affairs (5th mtg.) at 10-11, OAS Doc.

OEA/Ser. C./II.5 (1959). Article 2 of the Statute of the Commission stated that: "For the
purpose of this Statute, human rights are understood to be those set forth in the American
Declaration of the Rights and Duties of Man." The Statute was approved on 25 May 1960
and amended on 8June 1960. See, Inter-AmericanCommission on Human Rights (IACHR),
Basic Documents, OEA/Ser. L.5/V/1.4, 1 Dec. 1960.
12 American Convention on Human Rights, signed at the Inter-American Specialized

Conference on Human Rights, San Jose, Costa Rica, 22 November 1969, in: IACHR (note
7). The Convention entered into force on 18 July 1978. As of January 1989, the following
countries had ratified the Convention: Argentina, Barbados, Bolivia, Colombia, Costa Rica,
Dominican Republic, Ecuador, El Salvador, Grenada, Guatemala, Haiti, Honduras, Jamaica, Mexico, Nicaragua, Panama, Peru, Suriname, Uruguay, Venezuela.
'" See, Thomas Buergenthal,The Revised OAS Charter and Protection of Human Rights,
in: American Journal of International Law (AJIL) 69 (1975), 828-836; see also, Medina
(note 4), 116-119 (describing three categories of powers).
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When it was adopted originally, the American Declaration was a "standard of
achievement", thus binding only in a moral sense. 4 However, States accused of
violating the Declaration - particularly its more important rights - reacted by
denying the violations, rather than arguing that the Declaration lacked legal value.

This behavior, together with the attitudes of the States imputing its violation,
revealed the existence of an opiniojuris concerning the value of the Declaration."
The Inter-American Commission on Human Rights began reviewing behaviour
against the standards of the Declaration as if they were legal norms.16 The member
States of the OAS further confirmed the change of the nature of the Declaration by
adopting Statutes of the Commission that gave it the power to review compliance
with the Declaration, particularly in relation to its most important civil and
political rights. 7 The stature of the review powers of the Commission grew when it
became a principal organ of the OAS through the reform of the Charter of the OAS
by the Protocol of Buenos Aires in 1967.1 From the point of view of legal doctrine,
the legal value of the American Declaration is based on different grounds: as an
interpretation of the OAS Charter, as a rule of customary law, through its incorporation in an international agreement - the Commission Statute - or a combination of these. 9
14See, Buergenthal et al (note 5), 3, 4.
l5 This has been the unanimous reaction of the States targeted by country reports. See,
infra note 36.
16 In 1965 the Second Special Inter-American Conference expanded the powers of the
Commission by Resolution. Res. XXII, Second Special Inter-American Conference, Rio de
Janeiro, Brazil, 17-30 November 1965, Final Act. OEA/Ser. C/I.13 (English), at 32-34
(1965). The rights to which the Commission had to give particular attention were those set
forth in Articles I, II, III, IV, XVIII, XXV, XXVI, of the Declaration. For an overview of
the activities of the Commission prior to the Convention, see, Medina (note 4), 89-92. For a
discussion of the current powers of the Commission, see, Medina (note 4), 113-156.
17 See, Statute of the Inter-American Commission on Human Rights of 1960, as amended, OEA/Ser. L./V/II.26, Doc. 6 rev. 1 (1971); American Convention (note 12), Articles
34-51; Statute of the Inter-American Commission on Human Rights Approved by Resolution No. 447 taken by the General Assembly of the OAS at its Ninth Regular Session, held
in La Paz, Bolivia, October 1979, in: IACHR (note 7).
IS See, Charter of the OAS (note 6), Articles 51 and 112. The amendment of the OAS
Charter actually entered into force in February of 1970, after the Member States ratified it.
'9 The Charter of the OAS lays down in its first Article that it will "promote the
observance and defense of human rights". The American Declaration of the Rights and
Duties of Man could be seen as the instrument that defends these rights. See, Thomas
Buergenthal,The Inter-American System for the Protection of Human Rights, in: Anuario
Juridico Interamericano(1981), 108, 109; Buergenthal (note 13), 828; Thomas Buergenthal,
The Advisory Practice of the Inter-American Human Rights Courts, in: AJIL 79 (1985),
1-27 (8). The government of Colombia requested of the Inter-American Court an advisory
opinion on the scope of Article 64 (1) of the American Convention, particularly as to the
normative value of the American Declaration, and as to whether Art. 64 (1) authorizes the
Court to interpret the American Declaration. Article 64 (1) of the Convention states that:
The member States of the Organization may consult the Court regarding the inter-
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The adoption and entry into force of the American Convention represents the
most direct step to establish legal obligations in the human rights field in the
Hemisphere.20 For those States that have ratified it, its obligations are of a
conventional legal nature.21
c) Political, Judicial or Semi-Judicial Supervision
In the early years of the regional system, supervision of compliance with the
international human rights obligations was only political.22 Individual States would
review compliance with human rights standards and act in accordance with their
overall interests.
The creation in 1959 of the Inter-American Commission represented a different
approach. The Commissioners were elected as independent experts not acting
under the instructions of their governments. The Commission understood its role
to be semi-judicial,

23

utilizing judicial techniques in fact-finding and in the reason-

ing and structure of its reports. However, the results of the Commission's work,
mainly country reports or recommendations in individual cases, were submitted
to political processes. Individual States or organs of the Inter-American system
would decide whether to act on the Commission's findings mainly on political
considerations.2 4 The power granted to the Commission to receive individual
petitions,25 together with its incorporation into the OAS Charter 26 and the adoption of the American Convention,27 strengthened the judicial component of the
Commission's work.
pretation of this Convention or of other treaties concerning the protection of human
rights in the American States.
Only if the Declaration is included in the phrase "other treaties", would the Court be
allowed to render advisory opinions that interpret it. See, Brief of the InternationalHuman
Rights Law Group Amicus Curiae,In Re: Request for an Advisory Opinion Submitted by
the Government of Colombia to the Inter-American Court of Human Rights Concerning
the Normative Status of the American Declaration of the Rights and Duties of Man,
Inter-American Court of Human Rights, submitted 2 December 1988.
See, American Convention (note 12).
21 See, American Convention (note 12).
20

22 On the concept of political supervision, see, P. van Dijk (ed.), Supervisory Mechanisms
in International Economic Organisation, Deventer 1984, 18-20.
23 On semi-judicial supervision, see, van Dijk ibid., 18; on judicial supervision, see, van
Dijk ibid., 22, 15-17.
24 See, Tom J.Farer / James P. Rowles, The Inter-American Commission on Human
Rights, in: James C. Tuttle (ed.), International Human Rights Law and Practice, Philadelphia 1978, 47; see also, Medina (note 4), 92.
25 See, infra, p.275. The petitions had to allege a violation of one of the rights guaranteed
in the American Declaration.
26 See, Charterof the OAS (note 18); see also, Robert E.Norris, The New Statute of the
Inter-American Commission on Human Rights, in: International Human Rights Law
Journal (1980), 379-389.
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Through the entry into force of the American Convention, the Commission and
the States parties thereto acquired the opportunity to bring a case decided by the
Commission to a new organ with full judicial powers: the Inter-American Court on
Human Rights.2" That possibility exists only for States that have declared their
acceptance of the Court's compulsory jurisdiction, 9 or agree to it in a particular
case.
The Court, composed of a body of seven independent jurists, eligible to exercise
the highest judicial function in their own countries, makes decisions in accordance
with judicial procedures.30 Its decisions are legally reasoned and binding, and are
not referred to political organs for acceptance.
2. PoliticalForces

Hemispheric democracies constituted the main governmental political force
behind the development of human rights at the regional level.31 Internationalization of human rights helps to consolidate democratic achievements, as it gives
those supporting democracy access to a layer of legitimization beyond the municipal level. This internationalization also provides mechanisms to intervene at the

beginning of a process that could lead to the breakdown of civil liberties, avoiding
the destruction of human values and polarization beyond return.3 2 Early action is
preferable to a reactive approach.
For Latin-American democracies, the development of a human rights system

based on agreed legal norms and procedures has an additional advantage: it is in
27 See, American Convention (note 12).

28 See, American Convention (note 12), Article 33. For a publication on the Court,

including the text of Convention, the Court's Statute, and an analysis of the Court's
functioning, see, InstitutoInteramericanode DerecbosHumanos, La Corte Interamericana de

Derechos Humanos, Estudios y Documentos, San Jose, Costa Rica 1985; on the Court, see,
Thomas Buergentbal,Human Rights in the Americas: View from the Inter-American Court,
in: Connecticut Journal of International Law (Conn. J. Intl. L.) 2 (1987), 303-310.
29 The States that had accepted the Court's compulsory jurisdiction as of January 1989,
are Argentina, Colombia, Costa Rica, Ecuador, Guatemala, Honduras, Peru, Suriname,
Uruguay and Venezuela.
30 See, American Convention (note 12), Article 52. That Article provides for a sevenmember Court, elected by the States party to the Convention. The Judges serve in their
individual capacity, not as representatives of their own States. However, they must be as
qualified as is required to serve in the highest judicial capacity of their States. In addition,
they must be of the "highest moral authority" and of "recognized competence in the field of
human rights".
31 On the role of Latin America democracies in developing human rights protection, see,
Farer(note 3), 583, 584.
32 See, Francis G. Jacobs, The European Convention on Human Rights, Oxford 1975,

1-7, on the role of the European Convention providing mechanisms to intervene early on in
the process of deprivation of human rights.
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accord with the principle of non-intervention, a cornerstone in their politics." If
States were left free to act unilaterally in cases of human rights violations - since
States more often than not act on other than humanitarian grounds - human
rights would serve as an excuse for intervention. In addition, the unavoidable
double standard of criticizing "enemies" and protecting "friends" that results from
sheer political supervision would ultimately destroy the legitimacy of human
34

rights.

Regional norms and procedures could be used to further the expansion of human
rights, an issue of particular importance in the Western Hemisphere. The American Declaration and the Convention have not simply reproduced domestic legal
practice. They incorporated rights not realized in the domestic realm of all the
States in the hemisphere. When the regional instruments were adopted, some
States were characterized by a situation of mass and gross violation of rights.3"
From this perspective the international instruments offer potential for progressive
development.
III. Accomplishments
The accomplishments of the Inter-American system may be seen first in the light
of the achievements of its organs. An analysis of their actions shows the utilization
of different techniques, flexibility of procedures, and a creative interpretation of
the rights recognized in the system. The Inter-American Commission, in cases of
alleged mass and gross violations of human rights, prepares country reports follow36
ing visits in loco, if it has been admitted into the countries being investigated.
" On the principle of non-intervention, see, ClaudioGrossman, Het Beginsel van non-interventie in de Organisatie van Amerikaanse Staaten vanuit een Latijns-Amerikaans gezichtspunt, Amsterdam 1980, 349-358.
14 The Latin American democracies have been the main force in developing legal instruments of protection, while the United States generally has preferred politicalcriteria, that
give more flexibility. The United States has not ratified the American Convention. See,
Grossman, ibid.
11 On the status of human rights before adoption of the Declaration and the Convention,
see, Robert R. Kaufman, Liberalization and Democratization in South America: Perspectives from the 1970s, in: Guillermo O'Donnell / Pbilippe C. Schmitter / Laurence Whitebead
(eds.), Transitions from Authoritarian Rule: Comparative Perspectives, Baltimore/London
1986, 85.
36 From the entry into force of the American Convention on Human Rigbts on 18 July
1979, the Inter-American Commission has issued reports on the following State Parties to
the Convention: Bolivia, OEA/Ser. L/V/II.53 doc. 6 (1July 1981) (Original in Spanish);
Colombia, OEA/Ser. L/V/II.53, doc. 22 (30 June 1981) (Original in Spanish); Guatemala (2
reports), OEA/Ser. L/V/II.53, doc. 22, rev. 2 (13 Oct. 1981) (Original in Spanish), OEA/Ser.
L/V/II.61, doc. 47, rev. 1 (5Oct. 1983) (Original in Spanish); Haiti, OEA/Ser. L/V/11.46,
doc. 66, rev. 1 (13 Dec. 1979) (Original in French); Nicaragua (2 reports), OEA/Ser.
L/V/II.53, doc. 25 (30June 1981) (Original in Spanish), OEA/Ser. L/V/II.62, doc. 10, rev. 3
(29 Nov. 1983) (Original in Spanish).
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Through country reports, the Commission analyzes the overall human rights
performance of a State. While it is difficult to quantify the impact of the country
reports, their publication and the publicity surrounding the Commission's investigations helps to mobilize public opinion both domestically and internationally.3 7
Individual petitions in cases of violations of internationally recognized rights
also have played an important role in the promotion and protection of human
rights.3" In the Inter-American system, all persons, not just victims, may present
petitions alleging violation of rights recognized in the American Declaration or
American Convention. " That non-victims may introduce petitions is extremely
In addition, the Commission issued reports on Nicaragua, OEA/Ser. L/V/II.45, doc. 16,
rev. 1 (17 Nov. 1978) (Original in Spanish), and Panama, OEA/Ser. L/V/II.44, doc. 38, rev. 1
(22 June 1978) (Original in Spanish), shortly before the Convention entered into force for
those countries. The report on El Salvador, although it was published just after the
Convention entered into force, did not make specific reference to it. OEA/Ser. L/V/II.46,
doc. 23, rev. 1 (17 Nov. 1978) (Original in Spanish).
Since 1962, the Commission has also issued the following reports on countries not party
to the American Convention: Cuba (8 reports), OEA/Ser. L/V/II.4., doc. 30 (1 May 1962)
(Original in Spanish), OEA/Ser. L/V/II.7, doc. 4 (17 May 1963) (Original in Spanish),
OEA/Ser. L/V/II.17, doc. 4, rev. 1 (27 April 1967) (Original in Spanish), OEA/Ser.
L/V/II.23, doc 6, rev. 1 (17 Nov. 1970) (Original in Spanish), OEA/Ser. L/V/II.35, doc. 10
(18 April 1975) (Original in Spanish), OEA/Ser. L/V/II.37, doc. 4 (25 Feb. 1976) (Original in
Spanish), OEA/Ser. L/V/II.48, doc. 7 (14 Dec. 1979) (Original in Spanish), OEA/Ser.
L/V/II.61, doc. 29, rev. 1 (4 Oct. 1983); Dominican Republic (5 reports), OEA/Ser.
L/V/II.4, doc. 32 (22 May 1962) (Original in Spanish), OEA/Ser. L/V/II.9, doc. 6 (1 April
1964) (Original in Spanish), OEA/Ser. L/V/II.13, doc. 14, rev. 1 (15 Oct. 1965) (Original in
Spanish), OEA/Ser. L/V/II.15, doc. 6, rev. 28 (28 Oct. 1966) (Original in Spanish); Haiti,
OEA/Ser. L/V/II.8, doc. 5 (21 Oct. 1963) (Original in Spanish); Argentina, OEA/Ser.
L/V/II.49, doc. 19 (11 April 1980) (Original in Spanish); Chile (3 reports), OEA/Ser.
L/V/II.34, doc. 21, corr. 1 (25 Oct. 1974) (Original in Spanish), OEA/Ser. L/V/II.37, doc. 19,
corr. 1 (28 June 1976) (Original in Spanish), OEA/Ser. L/V/II.40, doc. 10 (11 Feb. 1977)
(Original in Spanish); Uruguay, OEA/Ser. L/V/II.43, doc. 19, corr. 1 (31 Jan. 1978) (Original
in Spanish); Paraguay, OEA/Ser. L/V/II.43, doc. 13, corr. 1 (31 Jan. 1978) (Original in
Spanish); El Salvador and Honduras, OAS/Ser. L/V/I1.23, doc. 9, rev. (17 Sept. 1970)
(Original in Spanish); Suriname (2 reports), OEA/Ser. L/V/II.61, doc. 6, rev. 1 (5 Oct. 1983)
(Original in English), OEA/Ser. L/V/II.66, doc. 21, rev. 1(2 Oct. 1985) (Original in English).
American Convention (note 12), Article 48 (d).
37 See, Edmundo VargasCarreio,Las Observaciones in loco practicadas por la Comisi6n
Interamericana de Derechos Humanos, in: Inter-American Commission on Human Rights
(IACHR), Human Rights in the Americas, Washington, D.C. 1984, 290-305.
31 On individual petitions, see, A ndrisAguilar, Procedimiento que debe aplicar la Comisi6n Interamericana de Derechos Humanos en el Examen de las Peticiones o Comunicaciones Individuales sobre Presuntas Violaciones de Derechos Humanos, in: IACHR (note
37), 199.
3' See,American Convention (note 12), Article 44; Commission Statute (note 17), Article
19 (a). The Statute also allows individual petitions for violations of the rights set forth the
American Declaration, particularly in Article I (life, liberty and personal security), Article II
(equality before the law), Article III (freedom of religion), Article IV (freedom of expression), Article XVIII (right to a fair trial), Article XXV (protection from arbitrary arrest),
and Article XXVI (right to due process of law).
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important because the actual victims sometimes are prevented from presenting a
petition or are ignorant of the international protection mechanisms. The power of
individuals to introduce petitions, even against their own governments, constitutes
another fundamental achievement of the system. Classic international law offered
protection only to aliens and only if the State of their nationality wanted to exercise
40
diplomatic protection on their behalf.
The Commission also has taken a flexible approach to the need to go through
formal procedural steps required by its Statute and Regulations. It has interpreted
formal requirements in light of their purpose, namely, the protection of human
rights."i For example, in grave cases the Commission has avoided losing time on
42
issues of admissibility and has made immediate representations to governments.
This has been particularly important, as a quick response is needed for such human
rights violations as disappearances. The experience of human rights organizations
shows that unless a government is confronted as soon as possible with requests to
recognize that an individual is being held, the chances increase that the individual
43
will disappear permanently.
Another accomplishment of the system has been the authoritative interpretation
of American Convention provisions by the Court in its advisory opinions. 44 The
The mere ratification by a State of the Convention allows individuals to petition. Under
the EuropeanConvention on Human Rights, a State's declaration of acceptance is required.

See, Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human Rights), 213 UNTS 221, Art. 48. See also, P. van Dijk /
G.J.H. van Hoof (eds.), Theory and Practice of the European Convention on Human
Rights, Deventer 1984; Louis B. Sohn / Thomas Buergenthal, International Protection of

Human Rights, Indianapolis 1973, 118-148; P. van Dijk, Judicial Review of Governmental
Action and the Requirement of an Interest to Sue, Rockville, Maryland 1980. See also,Jacobs
(note 32), 225-230 (describing the Commission's procedure in determining sufficiency of the
claim to be a victim, asserting the reasonableness of the principle).
40

See, Joseph Modeste Sweeney / Covey T. Oliver / Noyes E. Leech (eds.), The Inter-

national System: Cases and Materials, 3d ed., Westbury, N.Y. 1988, 579-606.
4'

The Inter-American Court of Human Rights ratified the Commission's approach in

rejecting the preliminary objections presented by the government of Honduras for the
failure to declare admissibility and to engage in a process of friendly settlement in the cases of
Manfredo Veldsquez, Saul Godinez, Francisco Fair n Garbi and Yolanda Sol's Corrales.

The reasoning of the Court was the same in all three cases. See, Inter-American Court of
Human Rights, FairnGarbiand Solis CorralesCase, Preliminary Objections, Decision of
26 June 1987, %§VI, VII, VIII, and X.
42
41

See, Aguilar (note 38), 204.
See, J. Lauchlan Wash / Dean B. Suagee / Phoebe Schlanger, Conference Report on the

Inter-American Human Rights System: Into the 1990's and Beyond, in: American University Journal of International Law and Policy (A.U.J. Int'l L. & Pol'y) 3 (1988), 517-540.
44 The Court has rendered 9 advisory opinions: "Other Treaties" subject to the Consultative Jurisdictionof the Court, Advisory Opinion No. OC-1/82 of 24 Sept. 1982, InterAmerican Court of Human Rights, Ser. A.: Judgments and Opinions, No. 1 (1982); The
Effect of Reservationson the Entry into Forceof the American Convention,Advisory Opinion

No. OC-2/82 of 24 Sept. 1982, Inter-American Court of Human Rights, Ser. A: Judgment

The Inter-American System of Protectionof Human Rights

Court has strengthened the Inter-American system by clarifying the scope of
human rights obligations in such areas as due process, freedem of association,
4
emergency situations, and judicial guarantees. 1
The Court's compulsory jurisdiction also offers the possibility of reducing the
dangers of political biases in human rights. Exercise of this jurisdiction started in
contested cases when the Commission filed three complaints in 1986 involving
disappearances in Honduras. 46 The Court has held Honduras responsible and
ordered compensation in two of the three cases. 47 Honduras has abided by the
Court's decisions, thereby strengthening the system's legitimacy.
The creation of the Commission and the Court signify an important development in that both are internationalorgans that exercise supervision of compliance.
In classic international law only bilateral supervision through States was possible,
with the obvious shortcoming that States mostly act out of self interest.4"
The General Assembly and the Permanent Council are the OAS political organs
that receive the reports of the Commission. Political debates have taken place on
49
those reports, offering a forum to ventilate human rights questions.
and Opinions, No. 2 (1982); Restrictionsto the Death Penalty (arts. 4 (2) and 4 (4) American

Convention of Human Rights). Advisory Opinion Opinions No. OC-3/83 of 8 September
1983, Inter-American Court of Human Rights, Ser. A: Judgment and Opinions, No. 3
(1983); ProposedAmendments to the NaturalizationProvisionsof the PoliticalConstitutionof
Costa Rica, Advisory Opinion No. OC-4/84 of 19 Jan. 1984, Inter-American Court of

Human Rights, Ser. A: Judgment and Opinions, No. 4 (1984); Compulsory Membership in
an Association Prescribedby Law for the Practiceof Journalism, Inter-American Court of
Human Rights, Advisory Opinion OC-5/85 of 13 Nov. 1985, Ser. A.: Judgments and
Opinions, No. 5 (1985); The Word "Laws" in Article 30 of the American Convention on
Human Rights, Inter-American Court of Human Rights, Advisory Opinion OC-6/86 of 9
May 1986, Ser. A.: judgments and Opinions No. 6 (1986); Enforceabilityofthe Right to Reply

or Correction, Inter-American Court of Human Rights, Adivsory Opinion OC-7/86 of 29
August 1986, Ser. A.: Judgements and Opinions, No. 7 (1986); HabeasCorpus in Emergency
Situations,Inter-American Court of Human Rights, Advisory Opinion OC-8 of 30 January
1987, Ser. A.: Judgments and Opinions No. 8 (1987); Judicial Guarantees in States of
Emergency, Advisory Opinion OC-9/87 of 6 Oct. 1987, Inter-American Court of Human
Rights, Ser. A: Judgments and Opinions, No. 9 (1987), at 23.
" See, A mericanConvention (note 12), Articles 33 and 64. For a thorough explanation of
the advisory power of the Court, see, Thomas Buergenthal (note 19), 1.
46 See, Neal S. Deodhar, First Contentious Cases Before the Inter-American Court of
Human Rights, in: A.U. J. Int'l L. & Pol'y 3 (1988), 283-286.
41 See, Inter-American Court of Human Rights, Veldsquez Rodriguez Case, Judgment of
29 July 1988, Series C No. 4, and Godinez Cruz Case, judgment of 20january 1989, Series C
No. 5.

On the shortcomings of classic protection of human rights, see, Ian Brownlie, Principles of Public International Law, 3d ed., Oxford 1973, 565.
48

49 Decisions of the Court are sent to the OAS political organs only in the specific case of
State non-compliance. See, American Convention (note 12), Article 65. On the role of the
General Assembly of the OAS in human rights, see, Medina Quiroga(note 4), 157-159.
18GYIL 32
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In assessing the achievements of the Inter-American system of protection of
human rights, a fundamental achievement that cannot be ignored is that human
rights have been established under international law, weakening the notion that
human rights issues are matters solely within the domestic jurisdiction of States. 0
This process is all the more dramatic since it has only developed since the Second
World War."1

IV. Suggestions for Development of the System
Notwithstanding the impressive achievements that have occurred in the InterAmerican system of human rights, there is a need for further development, considering that grave violations of human rights continue to occur. Any meaningful
debate on increasing the effectiveness of the system should include: 1) the need to
strengthen the organs of the system; 2) expansion of promotional activities; and 3)
development in areas of particular interest.5 2
1. Strengthening the Organs
Organizational problems endanger the efficient functioning of the organs of the
system. The Inter-American Commission, which meets only two or three times per
year, is under-staffed and lacks sufficient resources to allow for expeditious examination of individual petitions. Only nine lawyers compose a secretariat that since
1965 has had to handle more than 10,000 individual cases, in addition to carrying
out visits in loco and preparing country reports.5 3
The Inter-American Court, composed of seven judges, meets only three times
per year in San Jose, Costa Rica." Increasing requests for advisory opinions,
together with the exercise of its compulsory jurisdiction in the first three cases
before the Court, merits a discussion on whether the Court should function
permanently. 5
10 For the evolution of human rights and domestic jurisdiction, see, Brownie (note 48),
607-620.
s On this development after the Second World War, see, Henkin et al. (note 2),980-1001.
52 Other authors' suggestions may be found in Dinah Shelton, Improving Human Rights
Protections: Recommendations for Enhancing the Effectiveness of the Inter-American
Commission and Inter-American Court of Human Rights, in: A.U. J. Int'l Law & Pol'y 3
(1988), 323-329; Wash et al. (note 43), 517.
" See, Wash et al. (note 43), 955.
s4 See, Wash et al. (note 43), 525-528.
" The OAS is currently in a state of financial crisis. As of 31 March 1989, total outstanding debt had reachted $ 86 milion; since 31 March 1989, 12.6 million has been paid. Even if
the OAS is suffering a financial crisis, this author believes in the merit of this discussion, as it
would focus attention on the Court's needs.
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Even though the current financial crisis of the OAS 16 is not conducive to the
commitment of more resources, it is crucial to strengthen the Inter-American
system of protection of human rights with additional funding. The OAS member
States should take into account the tremendous expenses created by political
conflicts grounded in mass and gross violations of human rights. The amount of
resources currently being invested in the Central American conflict, for example,
prompt consideration as to whether early action by human rights bodies would not
have avoided or reduced the scale and costs of such conflicts.57
Another important condition for the strengthening of the system is the need for
legal counsel.58 Those lacking in means to pay for counsel should be assisted,
considering the costs involved in litigating before the Commission in Washington
and participating in proceedings before the Court in Costa Rica. A system of pro
bono representation could be developed, such as opening a register of lawyers
before the OAS. 9
Another important organizational step would be to enhance the role of the OAS
General Assembly in human rights issues. For example, after the debates on specific
countries reports or on the Annual Inter-American Commission Report, the
General Assembly could conclude its deliberations with separate decisions on the
countries under scrutiny. 60 The General Assembly could also develop a mechanism
to debate and decide on individual cases presented to it by the Commission, and to
review compliance with its recommendations. For example, a working group could
61
report every year on compliance with the General Assembly recommendations.
2. PromotionalActivities
The Inter-American system of human rights still is not widely known by domestic legal actors, let alone by the population at large. 62 Promotional activities,
56 Ibid.
" See, Wash et al. (note 43), 525.
58 See, Wash et al. (note 43), 563.
"' In Europe, the procedure before the European Commission is free for the parties;
expenses are taken care of by the Council of Europe. Free legal aid can be granted if the
petitioner does not have sufficient means. See, van Dijk (note 39), 55, 56. For the procedure
before the European Court, see, van Dijk (note 39), 129-137, 140-146. If money were
available, a similar system could be developed in the Americas. In the meantime, a register for
pro bono lawyers would offer the possibility of legal representation.
60

See, Medina (note 4), 326-329.

While these proposals may seem unattainable at this stage because of the priority given
to other urgent issues in the Hemisphere (e.g., foreign debt, Central American conflict), this
author believes that discussion of these ideas opens the possibility for its future realization.
The U.N. has resorted extensively to the mechanisms of working groups and rapporteurs.
See, Hurst Hannum (ed.), Guide for International Human Rights Practice, Philadelphia
6'

1984.
62 The Inter-AmericanInstitute on Human Rights, since its creation in 1980 in San Jos6,
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including special programs at both the international and domestic levels, are
required. Groups of particular importance upon which to focus are domestic
enforcement agencies, the judiciary, government officials, universities, and bar
associations. The public at large should also be included in a promotional effort.
Ultimately, the awareness by individuals of their rights is the main force in the
recognition and acceptance of human rights.
The governments could request advice from the Commission in adopting human
rights legislation and coordinating it with the international requirements. To
further their visibility both the Commission and the Court should plan to hold
meetings in different countries of the hemisphere. A consistent effort should be
made to publish and distribute more widely the Commission's reports and the
Court's decisions and opinions. That will increase the knowledge of the system in
general and allow for the mobilization of public opinion in particular situations.
3. Areas of ParticularInterest
a) Disappearances
Of particular importance in the Western Hemisphere is the need to develop a
special legal framework to deal with disappearances. This tragic practice affects
political groups that are targeted for extermination by military regimes. Disappearances violate the most basic human rights, including the right to life, the right
to fair trial, the right to be recognized as a person before the law, the right to due
process, the right to personal liberty, the right to judicial protection, and the right
to humane treatment. Even though disappearances are clearly prohibited under the
American Convention, 63 a special treaty would focus more attention of the international community on this inhumane practice. 6" That special treaty should codify
Costa Rica, has engaged in important promotional activities, including courses, seminars,
and scholarly activities. In addition, the Institute publishes twice per year the Revista del
Instituto Interamericanode DerechosHumanos, the first issue of which appeared in January
1985. The Revista includes articles on activities of the Court and the Commission, resolutions adopted by OAS organs, jurisprudential developments in the American countries,
legislation, and a bibliography. The Institute is an autonomous international entity devoted
to research, teaching and promotion of human rights. Its legal basis is provided by an
agreement (Convenio Constitutivo) between the government of Costa Rica and the InterAmerican Court of Human Rights. See, Instituto Interamericanode Derechos Humanos,
Revista, San Jose, Costa Rica, January-June 1985, 105-118.
63 Disappearances violate Articles 3, 4, 5, 7, 8 and 25 of the Convention. See, American
Convention (note 12). See also, the decisions of the Inter-American Court in the three
contentious cases against Honduras (note 47).
64 The Inter-American Commission has been working on a special treaty on disappearances. See, Draft Inter-American Convention on Forced Disappearance of Persons, in:
Inter-American Commission on Human Rights (IACHR), Annual Report of the InterAmerican Commission on Human Rights 1987-1988, OEA/Ser. L/V/1 1.74 doc. 10 rev. 1,16
September 1988. While the mere adoption of a treaty will not in and of itself stop the practice
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disappearances as an international crime and establish mechanisms that would
allow the Commission to make visits in loco without a need for ad boc governmental authorization.6"
b) Economic, Social and Cultural Rights
The States of the Hemisphere should ratify the Additional Protocol to the
American Convention on Economic, Social and Cultural Rights, which was
opened for signature in November, 1988.66 The promotion and progressive implementation of these rights is essential, 67 as the distinction between civil and political
rights and social, economic and cultural rights ultimately is artificial. 6 The full
development of the capabilities of human beings requires that not only civil and
political, but also economic, social and cultural rights become a reality.
c) Direct Representation
Under the Inter-American system, the right of individual victims to be represented directly before the Court once proceedings have started has not yet been
recognized, as it has under the European system. 69 Consequently, victims have to
work through the Commission in order to bring their views before the Court, a
procedure which is not satisfactory for the Commission or the victims. A victim's
of disappearances, discussion, adoption, and ratification will open possibilities to mobilize
public opinion against disappearances. The Genocide Convention offers an example in this
respect.
65

The European Conventionfor the Preventionof Torture establishes interesting mecha-

nisms to supervise compliance with its provisions, including a right to make visits by a
European Committee for the Prevention of Torture and Degrading or Inhumane Treatment
or Punishment. The text may be found in 17 (1988), ILM 1152. On the power to conduct
visits, see, Antonio Cassese, A New Approach to Human Rights: the European Convention
for the Prevention of Torture, in: AJIL 83 (1989), 128-145.
66 The Additional Protocol to the American Convention on Economic, Social and
Cultural Rights can be found in Inter-American Commission on Human Rights (IACHR),

Annual Report of the Inter-American Commission on Human Rights 1985-86, OEA/Ser.
L/V/l1.68, doc. 8 rev. 1, 26 September 1986.
67 On supervision of economic, social, cultural rights in the universal realm, see, Hannum
(note 61).
68 On the artificiality of the distinction, see, Stepben P. Marks, Emerging Human Rights:
A New Generation for the 1980's?, in: Falk et al. (note 9), 501.
69 On the position of the individual in proceedings before the European Court, see, van
Dijk / van Hoof (note 39), 140-146. In the European system, through the reform of the

Court's statute in 1982, direct representation of victims once a case has been brought to the

Court became possible. The Inter-American Commission, in the first three contested cases
brought by it to the Inter-American Court, agreed to appoint the lawyers of the victims,
Juan Mendez and the author of this article, as its advisors under Article 71, para. 4 of the
Commission's regulations. As advisors, the victims' lawyers made oral presentations to the
Court, cross-examined witnesses and presented written statements.
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sole, or primary interest is full access to justice in his or her particular case; the
Commission's interest is the functioning of the system as a whole. Accordingly, the
Court must modify its Rules of Procedure, so that direct individual representation
is possible once a case is brought under its jurisdiction.70
d) Emergency Situations
Emergency situations7 require that special mechanisms be created, because they
are unique in that governments may derogate from the human rights obligations
applicable during times of peace, by claiming the existence of a threat to the
continuation of the life of the community. 2 Although derogation of certain human
rights is permissible under the Convention, 73 abuses of the power to derogate
usually take place during emergencies. 7 4 States declare emergencies without proper
justification, do not respect absolute rights, or they derogate relative rights unnecessarily. To avoid these abuses some measures could be adopted such as: the
negotiation of visits in loco as soon as a threat of an emergency exists, and certainly
once an emergency is declared; harmonizing the emergency situations requirements
of the Convention with domestic legislation; and, naming and publicizing widely
the human rights situation in the countries under emergency, for example, through
the Commission's annual reports to the General Assembly of the OAS." The
General Assembly could create a Standing Committee on Emergency Situations to
report to the General Assembly at large on countries under emergency. A Standing
Committee would avoid the need to create special machinery in each individual
case, avoiding accusations of "discrimination" against countries targeted.
e) Grass Roots Organizations
Grass roots organizations that gather data, report on violations, and promote
the adoption and development of human rights norms and procedures play an
essential role in the promotion and protection of human rights.76 Not surprisingly,
70 Art. 25 (1) of the Court's Statute allows it to adopt its own Rules of Procedure. See,
Statute of the Inter-American Court of Human Rights, in: IACHR (note 7).
7' For a discussion of emergency situations, see, ClaudioGrossman, A Framework for the
Examination of States of Emergency Under the American Convention on Human Rights,
in: A.U. J. Int'l L. & Pol'y 1 (Summer 1986), 35-39.
72 On the conditions necessary to declare an emergency, see, Grossman, ibid., 49-53.
" See, American Convention (note 12), Article 27.
14 See, InternationalCommission ofJurists,States of Emergency: Their Impact on Human
Rights, Geneva 1983, 417-424.
71 See, ClaudioGrossman, Algunas Consideraciones sobre el Regimen de Situaciones de
Excepci6n bajo la Convenci6n Americana sobre Derechos Humanos, in: Inter-American
Commission on Human Rights (IACHR), Derechos Humanos en las Americas (1984),
121-134.
76 See, Human Rights Watch, The Persecution of Human Rights Monitors: December

The Inter-American System of Protection of Human Rights

governments that engage in human rights violations target these organizations and
individuals involved in human rights work.7" A specific international framework of
protection for those organizations should be developed. For example, a declaration
of the rights of human rights monitors could be adopted by the OAS General
Assembly as a first step in the development of a special framework of protection.T"
The Commission could also create a special rapporteur to provide constant information about the treatment of national human rights commissions by their governments.
V. Conclusion
These proposals can be discussed meaningfully because a dramatic change has
already taken place in the Hemisphere: the people of the Hemisphere are showing
an increasing awareness of their rights, and they are less prepared now than in the
past to tolerate abuses against what they perceive as legitimate values. From this
perspective, the development of the Inter-American system of protection of
human rights is not artificial but, on the contrary, is solidly rooted in reality. To the
extent the system effectively meets the challenge posed by that reality it might also
be a part of the future.

1986 to December 1987, New York/Helsinki; Human Rights Watch, The Persecution of
Human Rights Monitors: December 1987 to December 1988, New York/Helsinki.
77

Id.

" For a recent exhaustive listing of the agencies and specialized machinery that the United
Nationshas been developing to protect human rights, see, The United Nations Action in the
Field of Human Rights, E. 88 XIV.2 (1988).

